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involving complex partnerships, corporate and dissenting shareholder actions, economic dam-
ages, and other forensic accounting assignments. He is an instructor for the American Institute 
of Certified Public Accountants (AICPA) and the California Society of CPAs (CalCPA) and 
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These authors possess a wide range of professional designations and academic achieve-
ment, including:

• 29 Certified Public Accountants (CPA)
• 16 Certified in Financial Forensics (CFF) with the AICPA
• 18 Accredited in Business Valuation (ABV) with the AICPA
• 13 Certified Fraud Examiners (CFE) with the ACFE
•   8 Accredited Senior Appraisers (ASA or FASA) with the ASA
• 12 Doctors of Philosophy (PhD) or Doctors of Business Administration (DBA)
• 15 Masters of Business Administration (MBA)
•   6 Juris Doctors (JD)

This book is a valuable, easy-to-navigate resource that provides explicit details on a broad 
array of topics, including the following:

Legal Principles for Lost Profits Damages
Expert Testimony
Methodologies for Lost Profits Damages
Ex Ante versus Ex Post
Business Valuation Methodology
Lost Business Value versus Lost Profits
Proving Loss Causation
Industry and Economic Research
The Use of Statistics
Projected Lost Revenue
The Use of Surveys
Cost Behavior
Mitigation
Using Net Cash Flow versus Accrual Net Income
Period of Damages
The Ability to Achieve Lost Sales
Lost Profits for “New Businesses”
Present Value Concepts and Damages Modeling
Discount Rates in Theory and Practice
Before-tax versus After-tax Discount Rates
Tax Consequences
Pre- and Post-judgment Interest
Expert Reports
Business Valuation Standards
Admission of Expert Testimony
Daubert and Legal Challenges to Expert Testimony 

Never has such a stellar group of experts collaborated on lost profits damages. This will 
be the go-to resource for years to come.

James R. Hitchner, CPA/ABV/CFF, ASA
Managing Director, Financial Valuation Advisors

President, The Financial Consulting Group
CEO, Valuation Products and Services
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LOST PROFITS DAMAGES:  
PRINCIPLES, METHODS, AND APPLICATIONS

PREFACE
Everett P. Harry, III, MBA, CPA 

Jeffrey H. Kinrich, MBA, MS, CPA, ABV, CFF

Lost Profits Damages: Principles, Methods, and Applications was first published in 2017. It 
was and still is intended to provide a single source for discussion of important topics relevant 
to determination of lost profits damages. It is an indispensable, comprehensive reference guide 
and instructional tool for the analysis of business damages, especially lost profits and lost busi-
ness value. It provides cutting-edge explanations, insights, and analyses germane to damages 
experts or litigators contending with business-related economic losses on behalf of their clients. 
This book is unique in presenting in-depth descriptions and assessments of many topics not 
meaningfully addressed in other texts or to any great extent in the general professional litera-
ture.

This second edition updates the first edition and adds a significant amount of new materi-
al. All previously published chapters were reviewed and revised as needed to reflect the most 
current thinking on the subject. In some instances, these previously existing chapters include 
valuable new material. Further, four new chapters are included.

• “The Use of Surveys in Lost Profits Analysis” – Lost profits may involve an 
envisioned product or service for which but-for demand is difficult to prove with 
existing customer preference and related empirical market data. A well-designed 
survey executed by competent professionals may establish whether customer 
demand would have existed for the lost business opportunity, and at what price.

• “Lost Profits for ‘New Businesses’” – New business damages once were rejected 
by courts as inherently speculative and uncertain. Case law has evolved to accept-
ing such claims if proven under the same legal standards as applied to an estab-
lished business that is claiming lost profits damages.

• “Neutralizing Lost Profits Damages for Tax Consequences” – Damages experts 
often assume that business income taxes may be ignored in damages calculations, 
especially when any damages award will be subject to income taxation. This 
assumption is not always correct. The computed damages may be misstated if the 
expert does not consider potential tax rate and timing differences when modeling 
the past and future damages.

• “The Admission of Expert Testimony: Daubert and Related Issues” – This new 
chapter provides background and foundational information about the require-
ments for the admissibility of expert testimony, as well as an assessment of trends 
and statistical data related to its application in the courts. It provides a foundation 
for the following chapter, which is a more nuanced assessment of the legal rules 
and cases relevant to the admissibility of expert testimony.



28 Lost Profits Damages

Lost profits damages is not a new topic; its theory and practice are addressed in many 
existing professional and scholarly articles, monographs, and books. But until now, many such 
writings have typically addressed a single topic, or at best a handful of the many topics of inter-
est to the lost profits analyst. Others have addressed the entire subject, but have also included 
other, more tangential subjects and issues. Consequently, professionals wishing to enhance their 
knowledge of lost profits damages in a more comprehensive manner are challenged to identify, 
obtain, and digest a sufficiently large cross-section of the most relevant publications. As a prac-
tical matter, many of the seminal articles on lost profits damages are often difficult to locate and 
obtain and, even if available, may require payment of fees before delivery and receipt. 

Lost Profits Damages: Principles, Methods, and Applications is intended to provide a rem-
edy. Our goal is to make this volume a practical, easy-to-use, single-source reference for prac-
titioners: certified public accountants, economists, financial analysts, and others who are tasked 
with selecting an appropriate methodology for determining damages from lost profits, carrying 
out the analysis, and potentially defending their work during proceedings. 

This book is a useful resource for all those interested in determining lost profits, from 
the less experienced practitioner through the most seasoned expert. An analyst or potential 
testifying expert with little prior experience in determining lost profits damages may review 
the book from the first chapter through the final page to gain an overall understanding of the 
theory and practice for computing lost profits and to identify critical issues and concerns to 
be addressed during the engagement. On the other hand, more experienced practitioners may 
consult particular chapters of interest to refine their thinking about an approach to computing 
the plaintiff’s loss or the bases for critiquing a claim prepared by an opposing expert. Finally, 
the litigating attorney seeking published guidance on the determination of lost profits will find 
valuable insights from the alternative points of view included in this book that delineate the 
issues, concerns, and pros/cons of the various approaches and methodologies for calculating 
lost profits damages. 

To aid the book’s utility as a reference, we have sequenced its chapters broadly in the same 
order that work steps are performed and decision points are encountered in the typical lost prof-
its engagement. The chapters progress from an overview of the nature of lost profits damages 
and the broad legal principles for proof of such loss through the preparation of an expert report, 
if required. The intervening chapters illustrate many alternative methodologies and techniques 
employed by practitioners for the determination of lost profits damages, as well as specific 
issues and types of calculations that will need to be included. 

The final chapter addresses typical legal challenges to the expert’s work that may arise, if at 
all, after completion of the expert’s study and the disclosure of the expert’s findings. The chap-
ter provides the lost profits damages expert with ideas about proactive steps to be taken during 
the development of the expert’s findings and opinions to avoid or minimize this litigation risk. 

This book is full of advice. In giving advice on lost profits analyses—as in so many other 
professional endeavors—the use of the phrase “it depends” is warranted. Except for the broad 
legal principles controlling the proof of lost profits, there are few, if any, universal, one-size-
fits-all methodologies for the computation of lost profits damages. Each methodology or tech-
nique will have its own strengths and weaknesses and may be either more or less appropri-
ate for any given set of circumstances. Information presented in this book, including relevant 
legal decisions, is selected expressly for illustrating and sensitizing the reader to the variety of 
approaches, methods, and techniques for determining lost profits damages that might be consid-
ered in a court case. In many cases, contrary or opposing viewpoints are presented, with their 
strengths and weaknesses highlighted. Throughout this book, whenever a chapter advises that 
some action or analysis “must” or “should” be done (or similar words), the reader is advised 
to subconsciously add the phrase “when appropriate, depending on circumstances.” As always, 
professional judgment is an important part of a lost profits analysis.
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A few other caveats and explanations:

• A significant portion of this book discusses the difference between ex ante and ex 
post analyses. We often (but not exclusively) refer to ex ante analyses as business 
valuation methods and to ex post analyses as lost profits methods. Some might 
consider this language to be too restrictive and prefer to equate ex ante analy-
ses with using information known or knowable on the damages date and ex post 
analyses with using information known or knowable up to the trial date. We are 
sympathetic with this view but choose to use the phrasing we do because it is less 
wordy and easier to write. As we discuss in the text, both the business valuation 
and lost profits approaches can be applied to information available through any 
particular date.

• Each chapter is authored by one or more individuals, each of whom speaks in his 
or her own voice. Some chapters are more academic or legal; others provide more 
practical advice. While we have attempted to impose an overall style to the book, 
each author uses words differently. For example, when talking about the profes-
sional carrying out a lost profits analysis, the authors may describe that individual 
as the analyst, damages analyst, expert, appraiser, valuation professional, accoun-
tant, business valuation expert, or another similar term. When used in this book, 
these terms are synonymous unless context requires otherwise. Similarly, the words 
“company” and “firm” are used interchangeably. And some authors refer to “the 
plaintiff” while others merely say “plaintiff.” Other similar situations should be 
obvious in context.

• Throughout the book, the term attorney-client is used to indicate the attorney who 
retains the analyst’s services. We are aware that there are occasions where the 
underlying business entity, rather than the attorney, is the retaining party. At times, 
the expert may confer with the attorney’s underlying client, as well as the attorney-
client. Considering this possibility, and in appropriate circumstances, the term 
attorney-client may have broader applicability and include the underlying client.

• This book uses both “but-for” and “but for,” with and without a hyphen. Follow-
ing standard style guides, we hyphenate the phrase when it is used as an adjective 
before a noun, such as “the but-for world,” but use it unhyphenated when talking 
about, for example, something occurring “but for the alleged wrongdoing.”

• Some accounting terms, such as net income, may be used without being defined. 
Often, the term net income is used in its damages sense, meaning incremental 
revenues minus incremental profits, rather than in its accounting sense of total 
revenues minus total costs. The proper intent should be clear in context; the reader 
is advised to focus on the concepts being communicated rather than overly formal 
definitions that may apply differently in different situations.

• Another term of art is calculation. In this book, it is used in its ordinary English 
sense. In the business valuation profession, the word calculation is sometimes 
used to describe a particular type of limited valuation or agreed-upon procedure. 
Unless specifically referenced, we do not use it in that fashion.

Lost Profits Damages: Principles, Methods, and Applications reflects the dedication 
and commitment of a large number of people. The chapter authors were selected for their 
demonstrated, peer-recognized expertise in lost profits damages and related fields. They 
represent a healthy mix of professionals from the accounting, economics, finance, and legal 
disciplines. Further, the authors represent firms of varying sizes and geographical areas spread 
across the United States. A full listing of the contributing authors, along with individual 
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summary biographies, appears after the Table of Contents. In addition, the book would not 
be in print without the support and contributions of many other individuals and organizations 
contributing ideas and the time to review chapter drafts and provide suggestions. We would 
like to especially thank the Steering Committee of the Forensic Services Section, California 
Society of Certified Public Accountants, for its early encouragement and support as this book 
came into reality. 

This book came about in part because Jim Hitchner’s Valuation Products and Services 
made the early commitment to support our project and become our publisher. Preparation of 
this second edition was dependent upon the continuing support of Valuation Products and Ser-
vices. Particular gratitude is expressed for those working with our publisher to make this second 
edition come to life, particularly Karen Warner and Janet Kern, VPS professional publications 
consultants and editors, for their untiring devotion to honing our book concept and providing 
suggestions for improving the readability of our technical material.

The editors would like to thank our firms, HarryTorchiana LLP and Analysis Group, for 
their support though this book’s long development cycle. In particular, we appreciate the time 
and energy devoted by Peter Rybolt and David Owens of Analysis Group to provide editorial 
suggestions and carefully proofread all of the chapters. This book certainly took longer than 
either of us expected; our firms’ support during the process was invaluable. We would also like 
to thank our spouses, Robin Morales and Juli Kinrich, for their moral and emotional support.

Finally, we are indebted to Robert L. Dunn for his vision in identifying the need for this 
book and participating in its early development, including preparation of the initial content 
outline and selection of a book publisher. Bob was perhaps the nation’s leading legal authority 
on the subject of lost profits. His treatise, Recovery of Damages for Lost Profits, now in its 6th 
edition, is a common reference on the desks of many practitioners, and served as a reference 
to many of this book’s authors. Bob’s tragic death in a 2013 automobile accident was a great 
loss to all professionals involved with lost profits damages. While Bob did not survive to be a 
co-editor and chapter author, his fingerprints are still found throughout this publication. 

Although the book editors and other professionals reviewed the chapter drafts and pro-
vided suggestions to the individual authors, ultimate responsibility for each chapter’s content, 
accuracy, and originality remains with the respective chapter authors. The editors do not neces-
sarily agree with positions taken by the authors of the various chapters.

Reader comments, ideas, suggestions, and other reactions to this book may be helpful 
in preparing the next edition. Please feel free to send your comments to Everett Harry at  
eph@htcpa.com or Jeff Kinrich at jeff.kinrich@analysisgroup.com.

Everett P. Harry, III
Jeffrey H. Kinrich
January 2022
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CHAPTER 1

INTRODUCTION TO LOST PROFITS
John C. Jarosz, Robert L. Vigil, and Michael J. Chapman 

Introduction
A lost profits damages award is the primary source of relief in a wide variety of commercial lit-
igation matters. Such an award is meant to provide compensation to an injured party (plaintiff) 
for the benefits it was denied due to a defendant’s alleged wrongdoing. In short, lost profits are 
computed as the difference between the financial performance an injured business should have 
realized—but for the alleged wrongdoing—and the financial performance it did or will realize 
in light of that wrongdoing. 

This book is intended to provide guidance to practitioners (primarily expert witnesses and 
the lawyers with whom they work) in evaluating the eligibility for and quantification of such 
damages across the wide range of disputes for which they may be appropriate. This book pro-
vides not only a discussion of the theory and foundations underlying lost profits damages, but 
also practical guidance for their calculation and the presentation of associated testimony. 

Lost profits analyses are based on accounting, finance, marketing, and economic princi-
ples, which will be discussed in later chapters. They are also based on a host of legal principles, 
which will be discussed throughout the ensuing chapters. A lost profits evaluation, at its core, 
seeks to determine how a business should have performed, absent some unlawful actions or 
events. Accordingly, consideration should be given to the variety of factors that impact actual 
business performance. Expert testimony is often critical to an evaluation of lost profits; that tes-
timony should be based on solid factual foundations derived from contemporaneous business 
documents, percipient witness interviews and testimony, and other relevant information. This 
book seeks to provide guidance on how to evaluate and then weave all that evidence together.

Overview of Lost Profits

Description
Lost profits is a form of compensatory damages, with the overriding goal of an award being to 
make an injured party whole for its losses. Lost profits damages seek to compensate the injured 
party for the difference between its financial position in the but-for world (i.e., the world that 
would have existed had there been no alleged wrongdoing) and its financial position in the 
actual world (i.e., the world that did or will exist).
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Lost profits can be calculated in several ways. (See Chapter 3, “Alternative Methodologies 
for Lost Profits Damages”; Chapter 4, “Ex Ante versus Ex Post”; Chapter 5, “Business Valuation 
Methodology”; and Chapter 6, “Contrasting the Lost Business Value and Lost Profits Method-
ologies.”) One method calculates the difference between the injured party’s but-for profits (i.e., 
the difference between its but-for revenues and its but-for costs) and its actual profits (i.e., the 
difference between its actual revenues and actual costs). Another method calculates lost profits 
in three steps. First, the injured party’s incremental revenues are calculated as the difference 
between its but-for revenues and its actual revenues. Second, the injured party’s incremental 
costs are calculated as the difference between its but-for costs and its actual costs. Third, the 
injured party’s lost profits are calculated as the difference between its incremental revenues and 
incremental costs. Another approach for estimating lost profits is to subtract the actual value of 
the injured business from the value the business would have had in the absence of the alleged 
wrongdoing. Though requiring somewhat different inputs and analytical steps, these various 
methods rely on the same underlying foundations. All seek to estimate the difference between 
but-for and actual performance. 

With all of these methods, usually the most difficult—and also the most important—build-
ing block is the determination of what the financial performance of the injured party would 
have been had there been no allegedly wrongful actions. The revenues/costs/profits/value in 
that world serve as the baseline against which the company’s actual financial position should be 
compared in order to determine the amount required to fully compensate it for the consequences 
of the alleged wrongdoing. The objective is to estimate, as reliably as possible, the losses the 
injured party likely realized as a result of the unlawful actions at issue. In carrying out this 
exercise, it is not necessary to determine the losses with absolute certainty, but it is necessary 
that these calculations be supported by sufficient, credible evidence such that the resulting con-
clusions are not speculative. 

Lost profits damages may be available to compensate for past or future harm. For past lost 
profits, estimation of what would have happened in the but-for world is often fairly straight-
forward because it can be based on historical events that have actually occurred. Though past 
performance may also be useful in estimating the but-for performance for future periods, the 
uncertainty associated with how the future will unfold may make analysis of future lost profits 
more difficult. 

At the core of lost profits is an estimation of lost economic profits. Economic profits can be 
thought of as the difference between the revenues that have been received (or will be received) 
and the avoided costs of the inputs that would have been used to generate those revenues. A 
party’s economic profits may not always be equivalent to accounting-based accrued profits. In 
some cases, a better estimator will be cash flows, especially when they are materially different 
from accrued profits. (See Chapter 14, “Using Net Cash Flow versus Accrual Net Income.”) 
Though cash and accrued profits will converge over time, they often differ over a limited period. 
In practice, many calculations are of lost accrued profits, either because of ease and custom or 
because they do not differ substantially from cash flows. 

Legal Context
Lost profits damages claims arise in a wide variety of litigation contexts, across both contract 
and tort cases. (See Chapter 2, “Legal Principles for Lost Profits Damages and Related Expert 
Testimony.”) Although all approaches share the fundamental goal of making the injured party 
economically “whole,” the nature of the estimation exercise in the various kinds of cases can 
differ. 
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Contract Cases

With breach-of-contract claims, an award of compensatory damages is intended to ensure that 
the non-breaching party receives the “benefit of the bargain” that was promised in the contract. 
That is, the goal of lost profits damages is to put the non-breaching party in the financial posi-
tion that it would have been in if the obligations of the contract had been performed as specified. 
Contracts that are often the subject of lost profits damages claims include sales contracts, war-
ranty agreements, supply contracts, and license agreements, among others. 

A key factor affecting the eligibility for lost profits damages in many breach-of-contract 
cases is whether the profits that were lost as a result of the breach were foreseeable or within the 
contemplation of the parties at the time of contracting. To evaluate foreseeability, courts often 
look at the terms of the contract itself, including the nature, purpose, and circumstances of the 
contract, as well as other information that may have been known by the parties at the time the 
contract was executed. Expectations and projections are often critical to the estimation. 

Tort Cases

Lost profits also are available as damages in a variety of tort cases. Fraud, misrepresentation, 
tortious interference, and certain types of unfair competition are examples of torts that may give 
rise to lost profits damages. The objective of the analysis in these cases is to restore the injured 
party to the financial position it would have been in if the tort in question had not occurred. 
In this context, lost profits calculations often consider, but are not as closely tied to, the par-
ties’ contemporaneous expectations and projections. The fact that no prior agreement existed 
between the parties may affect the availability and magnitude of damages that may be recov-
ered. Eligibility for lost profits damages in tort cases depends on the likelihood that the profits 
that are alleged to have been lost would have been realized in the absence of the wrongdoing. 
Specific rules govern the availability of lost profits damages in certain types of cases. Two such 
cases are patent infringement cases and antitrust cases. 

Patent Infringement

Lost profits damages are a well-established form of compensation available to parties whose 
patent rights have been infringed, provided that the injured party is able to adequately prove that 
the profits in question are likely to have been earned but for the alleged infringement.

Courts have created a standard framework for the awarding of lost profits damages in pat-
ent infringement cases. To be eligible for lost profits damages, the patent holder typically must 
prove four things: 

1) that there was demand for the patented product; 
2) that the patent holder’s competing product was an acceptable alternative to others 

in the marketplace; 
3) that the patent holder could have made and sold additional units; and 
4) that the patent holder’s profit rate can be reasonably estimated. (See Chapter 16, 

“The Ability to Achieve Lost Sales as a Consideration in Damages Analyses.”) 

As a practical matter, the calculation of lost profits in patent infringement cases requires 
the patent holder to prove that infringing sales would have been made by the patent holder but 
for the infringement, to quantify the sales that were displaced, and to demonstrate the amount 
of profit the patent holder would have made on those lost sales.
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Antitrust

Lost profits damages are also available in antitrust matters. Such damages can result, for exam-
ple, from market foreclosure, where exclusionary acts discourage competition and result in 
injury to competition. Forbidden exclusionary practices include certain exclusive-dealing con-
tracts, concerted refusals to deal, resale price maintenance and non-price restraints, and tying 
arrangements where a competitor in the business of the tied product is injured. In these situ-
ations, the alleged wrongdoing impairs or eliminates the plaintiff’s participation in the mar-
ketplace. As such, an antitrust plaintiff’s damages should reflect the difference between its 
performance in a marketplace free of the antitrust violations and its actual performance in the 
marketplace affected by the anticompetitive conduct.

Generally speaking, the mechanics of calculating lost profits damages in antitrust cases are 
similar to those when calculating such damages in other contexts (i.e., the difference between 
the injured party’s financial performance in the but-for versus actual world). However, an anti-
trust plaintiff also must prove that the lost profits damages reflect antitrust injury, which is 
defined as an injury of the type that antitrust laws were intended to prevent. Given that the 
antitrust laws are focused on the consumer, this means that the injured party must demonstrate 
that competition was injured as a result of the unlawful conduct at issue. Antitrust laws protect 
competition, not competitors.

Elements of a Lost Profits Claim
After liability is proven (which is a prerequisite to the recovery of damages and often is assumed 
by a damages expert), the party seeking lost profits damages typically must establish three ele-
ments: (1) proximate cause, (2) reasonable certainty, and (3) foreseeability.

Proximate Cause

Proximate cause refers to the legal requirement that plaintiff’s damages must be the natural, 
direct, and uninterrupted consequence of defendant’s wrongful act. In other words, there must 
be sufficient evidence showing that, but for the alleged wrongdoing of the defendant, there 
would have been no injury. (See Chapter 7, “Proving Loss Causation.”) As part of this analysis, 
the injured party must show that the harm flowed directly from the unlawful conduct at issue. 
That is, the harm must not be remote or unduly consequential. 

Even if the claimant is able to establish a causal link between the alleged wrongdoing and 
lost profits, the defendant may be able to avoid an award of lost profits damages by demonstrat-
ing that some intervening cause—such as a voluntary and independent business decision by the 
claimant, an unexpected input price shock, or a decline in consumer spending—is primarily 
responsible for the losses suffered by the claimant. The defendant’s actions need not be shown 
to be the sole cause of the plaintiff’s injury, but they must be shown to be a significant or mate-
rial cause of injury.

Reasonable Certainty

Reasonable certainty refers to the requirement that lost profits damages must be estimated 
using reliable methods and evidence. Although absolute precision is not required, the lost prof-
its claim must not be remote, speculative, or hypothetical (i.e., it must be within the realm of 
reasonable certainty).
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In seeking lost profits damages, a plaintiff is required to establish not only the fact of dam-
ages (i.e., that some profits were lost due to the alleged wrongdoing), but also the amount of 
damages, though somewhat more uncertainty is allowed in establishing the amount of damages 
versus the fact of damages. 

Foreseeability

Foreseeability refers to the requirement that losses claimed by the plaintiff are the predictable 
consequence of defendant’s alleged misconduct (i.e., are foreseeable and probable). In some 
cases, foreseeability is assessed based on the contemplation of both parties. In other cases, it is 
assessed based on more objective information. 

Additional Considerations
In addition to the three core elements of lost profits described above, other important consid-
erations include the determination of the relevant damages period, the injured party’s obliga-
tion to mitigate its losses, and the time value of money.

Damages Period

Determining when the harm to plaintiff begins and ends is critical to adequate quantification 
of lost profits damages. (See Chapter 15, “Period of Damages.”) In practice, identifying the 
beginning of the damages period is often easier than establishing the end because the negative 
effects of unlawful business conduct may extend well beyond the point when the unlawful 
conduct ceases. 

From an economic perspective, the damages period should continue until the unlawful 
conduct ceases to affect the profits of the injured party, which depends on the specific circum-
stances of the case at hand. From a legal perspective, however, the damages period may be 
limited. In a breach-of-contract case, for instance, lost profits damages often may extend only 
through the life of the breached contract, not beyond.

Mitigation 

In considering lost profits damages, it is often important to account for actions taken (or actions 
that should have been taken) by the injured party in response to the alleged wrongdoing. (See 
Chapter 13, “Mitigation of Damages in the Lost Profits Calculation.”) The injured party should 
not be compensated for the damage it could have avoided (or actually did avoid) by reasonable 
efforts and expenditures. The burden of proof for establishing the availability and magnitude 
of mitigation opportunities is on the defendant; however, a plaintiff’s expert may preempt any 
challenge by considering possible mitigation in conjunction with the expert’s damages study.

In practice, an injured party’s ability and obligation to mitigate losses associated with a 
defendant’s unlawful conduct may be limited by a variety of factors, including the financial 
position of the injured party, the magnitude of the costs associated with mitigation compared to 
the expected benefits, supply limitations facing the injured party, and technical or marketplace 
barriers to pursuing alternative options.

Given such potential obstacles or disincentives to mitigate, the determination of the magni-
tude of a mitigation offset, if any, depends on the specifics of each case. For instance, in the case 
of a distributor alleging that the defendant refused to provide necessary supplies, the injured 




